#36 6727173
Memorandum 73-55

Subject: Study 36 -~ Condemmation Proceedings and Relation to Acceleration
Clauses

At the May meeting, the Commission directed the ataff to prepare a
memorandum on the relation between acceleration clauaes in deeds of trust
and mortgages and Section 1248(8)(proposed Section 1265.210) which provides
that the public entity may deduct the condemnee's indebtedness from the
award and assume the obligation where the property takem by eminent domain
is subject to a mortgage or other lien. In addition, the staff was to dis-
cuss the problem of whether loss of favorable financing should be compensable
in commercial property takings. ,

.The staff concludes, as discusaed below, that the reconneudatian should
not attempt to deal with the problem of the effect of acceleration clauses
in condemnation regardless of whether a whole or par#ial taking is involved.
The loss of favorable financing in comnercialiptoperty takings should be
coupensable by additional payments.

I, Acceleration Clauses
Code of Civil Procedure Section l?ﬁﬁ(&), enacted in 1913, providea

follows:

8. When the property sought to be taken is encumbered by a
mortgage or other lien, and the indebtedness secured thereby ie

not due at the time of the entry of the judgment, the amount of

such indebtedness may be, at the option of the plaintiff, deducted

from the judgment, and the lien of the mortgage or other lien shall

be continued until such indebtedness is paid; except that the

amount for 'which, as between the plaintiff and the defendant, the

plaintiff is liable under Section 1252.1 may not be deducted from

the judgment;

At the May meeting, the only rationale suggested for Sectian 1248(8)
1a that it provides a means for public entitles with meager resources to
take property subject to a mortgage indebtedness or other liem by paying
for only. the owner's equity and assuming the indebtedness. It may be
questioned whether this is a desirable policy in the first place. A public
entity in such a poor financial position is the very sort of prospective
mortgagor or trustor against whom a lender would seem justified in invok-
ing an acceleration clause. In any event, the decisions concerning Section

1248(8) suggest & different policy reason behind the sectionm.
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In City of Los Angeles v. Superior Court, 2 Cal.2d 138, 140, 39 P.2d

401 (1934), involving liens for street improvement assessments, the court
found that: ' '

The purpose of the statute is obviously to prevent a situation
wherein the condemnor will pay the full value of the land, and
thereafter will be forced to pay again to holders of llens on
the land, when the liens become due.
The court in People v. Cheda, 154 Cal. App.2d 531, 533, 317 P.2d 1&5_(195?},
quoted this language and added that: ' '

To permit respondents to recover the full value of the land,

and still leave the condemmor obligated to pay the amount of

the liens, would be to confer upom respondents the very bene-

fit which the code section is designed to deny then
Once the award has been paid to the condemnee without any deduction under
Section 1248(8), there is no remedy egainet the condemnee for 1iens on the
property. Marin llun. Water Dist. v. Horth Coast Water Co., 40 Cal. App.

250,‘180 P. 620 (1919);: City of Los Angeles v. Superiox Coprta BUPIa;

Peaple v. Cheda, supra.
Wilson Ve BevilleI 47 Cal.2d 852, 306 P,2d 789 (1957), indicates
that Section 12#8(3) is a mechaniem for protecting the lienholder 8 interests.
The interest delineated in the Los Angeles case and in Cheda seems a
desirable one. However, unlike the interest in assuming the indebtedness,
it doel not require any tampering with acceleration claueea. The public
entity proceeding under Section 1248(8) 1s merely eeeking to avold giving
Vtoo great an award to the condemnee where there are lienholdere yet to be

paid off. Of course, generally the condemnor pays the award into court, and
the parties claiming intereets in the property divide the award. Code Civ.
Proc. §§ 1246 and 1246 1, Condemnation Practice in California § 10.14 {(Cal.
Cont. Ed. Bar 1973)

The undesirable interest of permitting public entities to condenn
property where they are able only to buy out the ouner's equity and take
subject to the encumbrance is probably defeated by operation of accelera-
tion clauses. An examination of five deeds of trust provided by Chairman
Miller does not revesl any clause which states in 8o many words that the
obligation is accelerated on condemation. However, the general language
of some acceleration clauses leads the staff to believe that they would



trigger on condemnation. See ssmple clauses in Exhibit I. It is impos-
sible to determine the exact reasons behind the enactment in 1913 of Sec~
tion 1248(8) but, if the decislions are correct, then the existence and'
operation of acce;eratipn clauseé defeats no legitimate interest of a public
entity electing to proceed under Section 1248(8).

The staff cannot discern sny significant need for providing a way for
poverty stricken condemnors to take where théy caﬁ afford to pay for only
the condemnee's interest. Based on the policy arguménts Just discussed,
the staff tentatively conc}qﬁes that there is no need to change Sectiom
1243(B} or to invalidate acceleration clauses where the condesmor makes the
deduction from the award and assumes the cbligation.

This conclusion is buttressed by an examination of the interests of
the parties and by the current state of the lgw regarding the treatment of
acceleration clauses. |

The interest of the lender is to make sure that the security for the
loan is not impaired. The prudent lender makes careful investigations of
applicants for loans and hence has an interest in preventing a transfer of
the security to an uncreditworthy buyer. There is disagreement concerning
vhether the lender should have the power to accelerate even vwhere there ie
no threat to the security, that is, where the buyer is creditworthy. It may
be asked what interest of the lender is threatened when he is forced to
accept another debtor who is creditworthy. Ome authority has stated that
"just as a landlord is permitted to reject assignment of a lease to a
worthy prospective tenant when his lease has a no-assignment clause, so
too a beneficiary probabiy mey be similarly cavalier.” R. Bernhardt, The
Obligation, California Real Estate Secured Transactions § 4.56 (Cal.:Cont.
Ed. Bar 1970). This statement seems to recognize the lack of a justifiable
interest in the lender's absolute power to accelerate on sale. California
courts have recognized these interests of the lender in a series of cases
beginning with the 1964 decision in Coast Bank v. !Minderhout, 61 Cal.?d
311, 392 P.2d 265, 38 Cal. Rptr. 505, |

The court in Cherry v. Home Sav. & Loan Ass’'m, 276 Cal, App.2d 574, 8l
Cal. Bptr. 135 (1963), in an‘opiqgén upholdiné an acceleration clause, dis-
cussed the 1ntetesté of the lendef as follows:

The due-on-sale provisions . . . of the trust deed are not unusual
and appear frequently in this type of agreement. The business reasons
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for it are obvious. First, a substantial loan ordinarily is not ob-
tailned for the asking. Lenders run the risk that security way depre-
clate in value, or be totally destroyed. This risk of loss is reduced
in the lender's viewpoint if the borrower is known to be conscientious,
experienced and able, Often, as here, a trust deed requires the bor-
rower to maintain the property in good repair, secure and keep ade-
quate insurance in force, satisfy liens, taxes and other encumbrances
and in other ways to protect the security. If a borrower were able

to sell the security without concern for the debt, he may take the
proceeds of the sale, leaving for parts unknown, and the new owner

of the property might permit it to run down and depreciate. Thus,

the lender places some value on his belief that the person who takes
out the loan is reliable and responaible. A lender may, indeed, be
willing to loan money to some persons or entitles at one rate of in~
terest but to other, less desirable risks only at an increased in-
terest rate. ' ‘ '

Secondly, loan agreements frequently permit a borrower to pay
off a loan before it is due, When Interest rates are high, a lender
runs the risk they will drop and that the borrower will refinance his
debt elsewhere at a lower rate and pay off the loan, leaving the
lender with money to loan but at a less favorable interest rate. On
the other hand, when money 1s loaned at low interest, the lender risks
losing the benefit of a later increase in rates. As on¢ protection
against the foregoing contingency, a due-on~sale clause is employed
permitting acceleration of the due date by the lender so that he may
take advantage of rising interest rates in the event his borrower
transfers the security. This is merely one example of ways taken to
minimize risks by eensible lenders. [Id. at 578-579.]

The court in Cherry also found that there 1s no implied requirement that the
lender act reascnably in exercising its opticn to #ccelerate. Id. at 580,
Hence, as a condition to waiving the acceleration clause, the lender may
charge a higher rate of interest.

In Hellbeum v. Lytton Sav. & Loan Ass'n, 274 Cal. App.2d 456, 79 Cal.
Rptr. 9 (1969), it was held that the lender could assess a prepayment penalty
for payment iﬁ full required by an acceleration clause triggered by the sale
of the-nnrtgaged property. See Note, The Case for Relief From Due-On-Sale
Provisions: A Note to Hellbaum v. Lytton Savings and Loan Association, 22
Hastings L.J. 431 (1971).

The statement of the interests of lenders found persuasive by Cali-

fo;uia courts is easy to criticize., Most basic, there is no 1nd1cation of
why the lender should be allowed to exercise the acceleration clause where
there 1s no fﬁ;gat to the security of the legder's position except that it
is-often profitable to do so. This is particularly so wheterthare is an

additional encumbrance placed on the property or where there is a partial
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taking and the security is not impaired. (If it were known that all public
entities are good credit risks, it would make sense to provide that, where a
public entity assumes the indebtedness, the lender may not exercise the
privilege of accelerating or requiring a higher interest rate.) The interest
in the creditworthiness of the borrower is irrelevant where antideficiency
legislation forces the lender to look to the property as its sole security.
Recent decisions in three states have invalidated acceleration clauses
where there i3 no threat to the lender's security. Tucker v, Pulaski

Sav. & Loan Ass'n, 481 5.¥W.2d 725 (Ark. 1972); Baltimore Life Insurance

Co. v. Harn, 15 Ariz. App. 78, 486 P.2d 190 (1971); Clark ¥, Lachenmeler,
237 So0.2d 583 (Fla. App. 1970). It should be noted that these cases fol-
lowed the rule holding all restraints on alienation invalid which was aban-
doned in Coast Bank v. Minderhout, supra.

In 1972, the California Supreme Court finally recognized the unfairness
and 1llogic of due-on-encumbrance clauses in La Sala v. Americam Sav. & Loan
Ass'n, 5 Cal.3d 864, 489 P.2d 1113, 97 Cal. Rptr. 849 €1972). The court
invalidated due-on—encumbrance clauses where they are not reasonably neces-

sary to protect the lender's security since 'when such enforcement is not
reasonably necessary to protect the security, the lender’'s use of the clauee

to exact collateral benefits must be held an unlawful restraint on alienation.”
1d, at 882. However, as Professor Bonanno writes, the court took one step
forward and two steps back, for it concluded in dictum. that

the lender may insist upon the automatic performance of the due=-on-sale
clause because such a provision is necessary to the lender's security.
We have decided, however, that the power lodged in the lender by the
due~on-encumbrance clause can claim no such mechanical justificationm.
We sustain it only in the case of a trial court’'s finding that it is
reasonably necessary to the protection of the lender’s security; te
repose an absolute power in the creditor to enforce the clause under
any and all circumstances could lead to an abusive application of it
and in some cases an asrbitrary exaction of a quid pro quo from debtors.
[1d, at 883-884.]

In La Sala, the Supreme Court creates an indefensible double atandard.
The court does not adequately explain why due-on-sale clauses should be
automatically valid where there is no threat to the lender's security
whereas due-on-encumbrance clauses must be shown to be reasonably aimed
at protecting the security. The following criticism of La Sala is con-
vincing:



On an economic basis, there is no more justification for
allowing acceleration on sale, when motivated solely by the desire 1o in-
crease interest during time of high interest rates, than there is in allow-
ing acceleration on encumbrance for the same purpose. While rising
interest rates may justify across-the-board increases In interest rates on
all real estate loans, there is no sound reason for imposing the increase
on new owners of the encumbered land and not on existing owners.
Contrary to the courl’s apparent reasoning, new Owners are in no bet-
ter position than existing owners, since few buyers can afford to pay
off the entire loan upon acceleration. Unless the seller reduges his
price to offset the higher intercst rate, the new OWRer must absorb the
entire increased cost of the loan.

If the seller does reduce the price he sustains a loss for the
benefit of the lender and, in effect, sells the property for less than its
true value. I he refuses to reduce the price and thereby loses the
sale, a real estate broker will suffer severely for reasons having no
lepitimate connection with the normul operation of thosc economic

- forces which should govern the supply and demand and transfer
of real property interests. Depressed conditions and excessive eco-
nomic contractions created by high interest rates are rendercd all the
more severe by the artificial reduction in the transfers of real prop-
erty induced by the discouragement of deals by buyer and sellers be-
cause the due-on-sale clause hapgs over their heads like the sword
of Damocles. Tt is economically irrational to have diffcrentiations in
the value of similar properties because of something having no rea-
sonable connection with their productivity; and yet, because of the dif-
ferent rates of interest charged or chargeable on morigages on other-
wise identical pieces of property, one wili have a higher value than the
other. The due-on-sale clause does not level out these values except Lo
the extent that sales do occur.  Often the seller of income property may
be a person who no longer wants the responsibilities of owning and
managing it: whereas the buyer is a young and eager person with am-
bitions of remodeling, improving, or otherwise making the property
more economically productive. When the seller is unwilling or unable
to reduce the price to offset the increase in interest, the real property
will Temain in the hands of the seller with resultant economic stagna-
tion as to the possible development or improvement of that property.

[Bonannc, supra, at 286-287.1

Bonanno also asks whether the right to accelerate without a prior
hearing violates due process under Sniadach where there is no threat to
the security. 1d, at 284 n.60.

La Sala spoke of due-on-encumbrance and due-on-sale clauses without
considering the application of a due-on-sale clause where the borrower

sells only a part of the property subject to the mortgage. The loglc of
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the decision points to a conclusion that the due-on-~sale clause should be
exercised only where there {8 an impairment of security and only to the
extent of that {mpairment, but it is impossible to be sure what the court
would say in that situation. This is related to the problem of a partial
tsking by a public entity. In Milstein v. Security Pac. Nat'l Bank, 27 Cal.
App.3d 482, 103 Cal. Rptr. 16 (1972), the court held that the lender could
claim the award under an assignment of award clause only to the extent that

the security was impaired where there was a partial taking, The court in
Milstein based its decision on an implied covenant of good falth and fair
dealing and distinguished Cherry which upheld a due-on-sale clause on the
ground that, in Cherry, the court concluded that "the contract was unambig-
uous in permitting acceleration." This rather abstract and artificial dis-
tinction offers little guidance. However, considering La Sala and Milstein
together, it is a reasonable conclusion that the courts might be persuaded
to disallow the enforcement of a due-on-sale clause where there is a partial
taking and the security 1s not impaired. La Sala spoke of due-on-sale clauses
being “necessary to the lender's security” which is not necessarily the case
where a part of the property is sold or taken. Against this result is the
fact that Milstein leaves the way open for an unambigucus assignment of
award clause which would avoid the result in that case. In addition, the
dictum in La Sala concerning the validity of due-on-sale clauses does not
distinguish between sales of all or only part of the property.

The Commission may want to deal with this problem anyway. The problem
could be dealt with by providing that, where there 1s a partial taking and
the condemnor assumes the obligation on that part of the property, a due~
on-sale clause may not be invoked. This course is probably too complex
since it involves splitting the obligation, and, in any event, 1t serves
no significant interest to allow condemnors to assume part of the obliga-
tion, A broader solution would be to invalidate due-on-sale clauses where
there is a partial taking and the security is not impaired by the taking,
in which case there would be no cbligation to assume. It 1is not known if
any problem really exists in such cases. Probably, lenders use the assign-
ment of award clauses, subject to Milstein, and do not attempt to accelerate.

In addition to the judicial ferment, there is wovement in the Legis~
lature regarding acceleration clauses. In 1972, after the La Sala decisionm,
the Legislature enacted Civil Code Section 2949 which invalidates accelera-
tion or default clauses where an owner of a single-family owner-occupied
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dwalling further encumbers his property with a junlor mortgage or deed of
trust, Section 3 of the act provided that it should not be deemed to limit
or restrict the scope of La Sala. 1In addition, SB 200 and AB 2062 have been
introduced in the 1973 session of the Legislature to invalidate acceleration
clauses in certain cases where the original principal obligation is $100,000
or less. SB 200 has passed the Senate. A similar bill was passed out of
committee without action at the end of the 1972 session.

Because of the judicial and legislative activity, the staff feels
that it is best not to attempt to take any action such as invalidating
acceleration clauses where the condemnor elects to assume the condemmee's
oblipation under Section 1248(8). To take this course would also be unfair
to lenders since there would be no protection against the condemnor's assum-
ing the obligation where it is subject to low interest rates but paying it
off where the interest rate has fallen. This problem was discussed in the
excerpt from the Cherry case quoted above. It should be pointed out in criti-
cism of the Cherry statement of the lender's Interests that the prepayment
penalties are a sufficient protection of lenders where the debtor seeks to
pay off the debt when Intereat rates have fallen. However, where a con-
demmor 1s involved, Section 1246.2 operates to invalidate prepayment penal-
ties against condemnors. Therefore, the lender would be left without pro-
tection.

An alternative to the staff recommendation to leave this area alome
would be to repeal Section 1246.2 (proposed Section 1265.230) and either
invalidate all acceleration clauses against public entitles or invalidate
acceleration clauses to the extent that they operate where there is no
impairment of security, particularly in partial taking cases. (Here it
might be asked if the whole taking by a public entity is not in almost
all cases an impairment of security.) Although enacted only recently (1967),
Section 1246.2 does not make much sense. According to the Review of Selected
1967 Code Legislation (Cal. Cont. Ed. Bar 1967), the thought behind Section
1246.2 was that the

state should not be required to pay such a claim, since these pen~
alties are derived from the contract between the mortgagor and mort-
gagee. The condemnation proceeding is independent of any action

of the mortgagor, and since all real property is subject to eminent
domain proceedings, the mortgagee should not benefit from the state's
actions. {Id. at 75.]



The staff thinke that this comment is unpersuasive. Why should the condemmor
not have to pay its way and pay the lender what he could get if sale were made
to a private person? On the other hand, it may be argued that, since the pur~
pbae of the prepayment penalty is to prevent payment when interest rates have
fallen in order to refinance and since the condemnor does not have that motive
in mind since it is not going to refinance, the prepayment penalty should not
apply. This argument does not take into account the situation where the con-
demnor has assumed the cbligation under Section 1248(8) because, in that case,
the condemmor might find it profitable to refinance. Hence, a further refine-
ment might be necessary, such as that the prepayment penalty is invalid
against public entities except when the condemnor attempts to prepay an ob—
ligation of a condemnee assumed pursuant to Section 1248(8). 1If the Commis-
sion 15 interested in this approach, the staff would need to do further re-
search into its complexities.

Another alternative is to invalldate acceleration clauses but have the
public entity pay the mortgagee the market value of the mortgage or deed of
trust. This was discussed in the Report on Expropriation of the Law Reform
Commission of British Columbia (Exhibit IV to Memorandum 73=31) at 141-142.

It may be seen that the policies behind and the arguments for and against
acceleration clauses and prepayment penalties apply fully to a public entity
which has stepped into the shoes of the mortgagor or trustor but that they
do not fully apply where the condemnor elects to pay the full amount of the
award into court and take unencumbered property. However, the efficient sub=-
stitution of the condemnor for the condemmee-mortgagor is prevented by the
prepayment clause invalidation in Section 1246.2, thereby making the alter-
native of invalidating all or unreasonable acceleration clauses unfair to
lenders.,

II., Compensation for Loss of Favorable Financing

A related problem involving mortgage and deed of trust interest rates
concerns whether the condemmee should be compensated for his loss of favorable
financing. That 1s, where the taking occurs at a time when Interest rates
are higher than the contract rate, should the condemmee be made whole by a
payment sufficlent to make up the difference between the contract rate and
the market rate of interest?

Much controversy has arisen over what the precise test of just compensa-
tion should be, and there is no need to repeat that here. Specifically with
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regard to the question of whether just compensation does or should fnclude the
cash equivalent of a credit transaction, the Commission decided at the December
meeting to take a neutral position and refer to “price.” (See Sectiom 1263.320
of the draft statute.) However, the Comment to this section says that no sub-
stantive change in the meaning of the traditional test is intended. Arguably
under Evidence Code Section 816, that test may include “other terms and circum-
stances of the sale or contract to sell and purchase comparable property" such
as the mortgage rate of interest. See People v. Birnbaum, 14 Cal. App.3d 570
(1971) (certified for nonpublication by the Supreme Court) (Exhibit III to Memo-
randum 72-75). The problem of cash equivalence is briefly discussed in Memo-
randum 72-75 on pages 3-5 and in Exhibits II {Department of Pubiic Works) and
IV (letter to Supreme Court requesting hearing on Birnbaum) to that memorandum.

In view of the stiff opposition to Birnbaum, its treatment by the Supreme
Court, and the Commission's decision regarding the definition of fair market
value, the principle of cash equivalence should not now be incorporated in
fair market value. However, the Commission should conglder extending the
principle of Govermment Code Section 7263(b) (2) to all condemnees.,

In 1971, the Legislature specifically provided by way of Govermnment Code
Section 7263(b)(2) for an additional payment to persons who have owmed and
occupled their dwelling for 180 days as follows:

(a) In addition to the payments required by Section 7262, the
public entity, as a part of the cost of acquisition, shall make a
payment to the owner of real property acquired for public use which
is improved with a dwelling actually owned and occupled by the owner
for not less than 180 days prior to the initiation of negotiation
for the acquisition of such property.

(b) Such payment, not to exceed fifteen thousand dollars ($15,000),
shall be based on the following factors:

* #* & *

(2) The amount, if any, which will compensate the displaced owner
for any increased interest costs which he is required to pay for financing
the acquisition of a comparable replacement dwelling. The amount shall
be paid only if the acquired dwelling was encumbered by a bona fide
mortgage which was a valid lien on such dwelling for not less 180 days
prior to the initiation of negotiations for the acquisition of such
dwelling. The amount shail be equal to the excess in the aggregate
interest and other debt service costs of that amount of the principal
of the mortgage on the replacement dwelling which is equal to the un-
paild balance of the mortgage on the acquired dwelling, over the re-
mainder term of the mortgage on the acquired dwelling, reduced to dis-
counted present value. The discount rate shall be the prevailing in-
terest rate paid on savings deposits by commerclal banks in the gene~
ral area in which the replacement dwelling is located.
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* % * *

{c) Such payment shall be made only to a displaced owner who pur-
chases and occuples a replacement dwelling that meets standards estab-
1lished by the public entity within one year subsequent to the date on
which he moves from the dweiling acquitred by the public entity or the
date on which he receives from the public entity final payment of all
costs of the dwelling acquired by the public entity, whichever is the
later date.

{The regulations implementing this statute are attached as Exhibit II.)
The question is whether this policy of compensating for increased interest
costs up to $15,000 (or perhaps more) should be extended to all condemnnees.

There should be no doubt that a condemnee who is left with an award of
“fair market value” as currently viewed will not be made whole where the
market rate of interest 1s higher than his contract rate on the mortgage
or deed of trust secured by the property taken. This is particularly true
where he intends to irmmediately purchase new facilities, One reason for
the traditional refusal to compensate for the loss of favorable financing,
whether through refusal to consider credit terms in comparable sales or by
failure to provide for additional payments to cover such losses, 1s prob-
ably that it is thought that the contract between the condemnee and a
lender should not affect the amount to be paid by the condemnor. Of course,
it is also in the government's economic interest not to pay for loss of
favorable financing.

The view has also been expressed that, at least in the Birnbaum type
of case, to allow such compensation would "generate time-consumption and
complications in the trial of eminent domain cases, impose significant new
burdens on appraisers, and indeed, . . . actually require the importation
into eminent domain cases of entirely new species of experts.” (Letter of
Roger M. Sullivan to the California Supreme Court, iarch 18, 1971, Exhibit
IV to Memorandum 72-75,) Although these objections apply pointedly to the
alternative of including cash equivalence in fair market value, they dis-
appear where the favorable financing is directly compensated by an additionmal
payment. Government Code Section 7263(b)(2) operates on the basls of con-
crete data about which there should be little dispute. (See excerpt from
Public Works regulations, 21 Cal. Admin Code § 1407,12, Exhibit II.) Specu-
lation about future or hypothetical situations is avoided since the amount

of the payment is determined after the replacement dwelling is purchased and
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the credit terms are settled. Payments are based on the actual mortgage in-
terest rate unless that exceeds prevailing rates. The additional payment
scheme 1s practical in that it operates only where the condemnee actually
buys replacement facilities.

From the point of view of the public entity, assuming no other prob~-
lems, it would of course be best to alter the definition of falr market wvalue
since then the change in interest rates to a more favorable market rate would
result in a reduction of the award whereas the additional payment method al-
ways increases, but never decreases, the amount of money paid to the con-
demnee. The financlal disadvantage may be minimized by a purposefully low
maximum allowable payment. Under Section 7263(b), there is a $15,000 limit
on total payments to dwelling owners which is composed of the difference in
cost of a reasonable replacement dwelling, closing costs, evidence of title
and recording fees, and increased interest costs.

If the Commission decides to extend the type of payment embodied in
Section 7263(b)(2) to commercial facilities, it may want to limit the pay-
ment to a percentage of basic award or property value or to some arbitrary
figure. It should also be required that the mortgage be held for a period
such as 180 days as in Sectiom 7263(b)(2).

Respectfully submitted,

Stan G. Ulrich
Legal Counsel
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Memorandum T3=55

EXHIBIT I

Acceleration Clauses

1. Fidelity Federal Savings and Loan Assoclation:

Defaunlt shall cccur . . . (3) should Trustor or any successor in
interest to Trustor in such property sell, sell under contract of sale,
lease with option to purchase, convey, trensfer, encumber, or alienste
seld property, or any part thereof, or any interest therein, . . . or
be divested of his title or any interest therein in any manner or way,
whether voluntary or involuntary. Beneficiary shall have the right, at
its option, to declare any indebtedness or obligations secured hereby,
irrespective of the maturity date specified in any note or written
agreement evidencing the same, immediately due and payable, end no waiver
of this right shell be effective unless in writing and signed bty Bene-
ficiary ... . .

2. BSanta Ana First Federal Savings and Loan Asscciation:

Should Trustor sell, convey, transfer, dispose of or further encumber
sald property, or any part thereof, or any interest therein, or agree go
to do, without the written consent of Beneficiary being first cobtained,
then Beneficiary shall have the right, at its option, to declare all sums
secured hereby forthwith due and payable.

3. Californias Federal Savings and Loan Associstion:

In the event that Trustor shall sell, convey, sell under contract of
sale, lease with option to purchase, further encumber or slienate ssid
property, or any part thereof, or any interest therein, or shall Trustor
be divested of his title of any interest therein in any manner or way,
whether voluntarily or involuntarily, without the written consent of the
Beneficiary being first had and obtained, Beneficiary shall have the
right, at its option, to declare and [sic] indebtedness or obligatioms secured
hereby, irrespective of the maturity date specified in any HNote evidencing
the same, immediately due and payable.

4. Title Insurance and Trust Company:

[none ]

5. Unidentified:

Should Trustor dispose of or sell said property without the written
consent of Beneficiary, Beneficiary shall have the right at its option,
to declare the entire indebtedness secured hereby due and payable forth-
with upon demand.
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Agsignment of Condemnastion Award Clauses

1.

2.

3.

L,

Fidelity Federal Savings and Loan Association:

All settlements, proceeds, awards and damages, direct and consequen-
tial, in connection with any condemnation for public use of or sny injury
to said property, or any part thereof, from same, are hereby assigned and
shall be paid to Beneficlary, which may, after deducting therefrom all
its expenses, including reascnable attorney's fees, spply or release the
same in such manner and with the same effect as herein provided for the
disposition of proceeds of insurance . . . .

Banta Ana First Federal Savings and Loan Asscclation:

Any award of damages in connection with any condemnation for public
use or injury to said property or any part thereof is hereby assigned and
shall bte paild to Benefilciary who may apply or relsase such moneys received
by him in the same manner snd with the same effect as above provided for
disposition of proceeds of fire or other insurance.

Californie Federal Savings end Loan Association:

Should the property or any part therecof be taken or damaged by reason
of any public improvement or condemmation proceeding, or dameged in any
other manner, Beneficiary shall be entitled to all compensation, awards,
and other payments or relief therefor, . . .. All such compensation,
gwards, damages, . . . are assigned to Beneficiary, who may, after deduect-
ing therefrom all his expenses, including attorney's fees, release any
money 80 received by it or apply the same on any indebtedness secured
hereby. Trustor agrees to execute such further assignments of any compen-
sation, award, demages . . . as Beneficiary or Trustee may require.

Title Insurance and Trust Company:

{Same as Fidelity Federal Savings and Loan.]
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Memorandum 73-55

EXHIBIT II

(21 Cal. Admin. Code § 1407.12]

1407.12. Replacement Housing Payments to Owrer-Oceupant for
180 Days or More Who Purchases a Replacement Dwelling. (a) Gen-

eral.

{1} A displaced owner-oreupant of a dwelling may re-

ceive additional pryments, the combined totul of which may
not exceed %15,000, {for the additivnal cost neerssary:

(A) 1o purchase replacement housing; :

(B} to comtpensate the owner for the lass of favor
able finatcing on his existing mortgage in the financing
of replacement housing; and.

{C) to reimburse the owner for incidental expenses
incident to the purchase of replacement housing when
such costs are incurred as specified herein.

{2) The owner-oceupant is eligible for such payments

when:

{A) he is in oeccupancy at the initiation of negotia-
tions for the acquisition ¢f the real property, in whole or
in part; or ' )

(B) he is in vecupancy at the time he is given a
written notice by the Department that it is their intent
to acquire the property by a given date; and

(C) such oecupaney has been for at least 1R0 consee-
utive days immediately prior to the date of vacation as
a result of a writter notice or order, or initiation of nego-
tiations for the parcel whichever is carlier; and

(D) the property was acquired from him by the
State; and '

{E) he purchased and oceupied a decent. safe and
sanitary dwelling within the time period specified in See-
tion 1407.11 {b).

(3) Tf otherwise eligible under subsection {a)}(2) of this

Section, the owner-oeeapant may reesive these payments if the
State issues an order to vacate even though the property is
not gequired.

{e) Increased Interest Payments. -

{1) General.

{A) Imercased interesl payments are ‘pnwi.ded to
compensate n disploced person for ihe inereased interest
costs he Is required to pay for finuncing a replacement
dwelling and shall be allowed only when both of the fol-
lowing eonditious wre nuet:

1. the dwelling wequired by the Department was
encuntbered hy a hona fide mortgage which was a
valid lien on sucl dwelling for not less than 180 days
prior to the establisled eligibility date under sub-
section {a) of this Section; and

2. the mortzage on the replacement dwetling
bears a higher effective rate of interest than the stated
mortgnge interest rate on the srquired dwelling.
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{B) The increased interest payment will be based
on and limited to the lesser of the following amounts:

1. the present worth of the right to rereive the
monthly difference in mortgare payments on the
existing mortgage using the oll stated and new effec-
tive interest rates; or

2. the present worth of the right to receive the
monthly difference in mortgage paywents on the new
mortgnge using the old stated and new effective in-
terest rates.

{2) Payment Computation. The Department shall de-

termine the amount of the increased interest payment by any
method found neecssary. ‘

(3) Interest Bate of Replacement Dwelling Mortgage.

(A) The Department shall determine prevailing in-
ferest rates charged by morigage lending institutions by
any rensonable method which the Department finds will
be equitable to claimanis and the genera! public.

{B) The interest rate on the morigrge for the re-
placement dwelling to be bsed in the computation shall
be the actual rate but may not exceed the prevailing inter-
est rate currcutly charged by mortgage lending mstitu-
tious in the vieinity, except ns provided in subparagraph
{e) of this paragraph.

{C) When the lending agenty imposes debt service
charges as an incident to the extension of credit, and such
charges are normal to the market, the annual perceniage
rate shewn in the Truth in Lending Statement required
by the Truth in Lending Aet, Title 1, Public Lew 80-321
and Regulation % issued pursuant thevelo by the Board
of Govornors of the Federal Reserve System shall be nsed
in licu of the mortgage interest rate in computing the
monthly principal and interest payments.

{4) Discount Rale. .

{A} The discount tate shall be the prevailing inter-
est rate paid on savings deposits by eommereinl bunks in
the general ares in which the replacement dwelling is
Yocated.

(B) The Department shall determine prevailing in-
terest rates paid on passbook savings account deposits
by commerciul banks by any reasonable method whieh the

Department finds will be equitable to cleimants and the
general public.

* * * *




